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JAKCNepT — Hay4YHbIU Cyabs:
BO3BpaLlaeMcsi K 06cyXaeHuro no3abdbbiTon npobnemsbl

Annomauus: Hacrosimeit cTaTbéll aBTOp MPORO/DKAET LUK ITyOIMKALNIL, HOCBAIEHHBIX Ipobe-
MaM JOKa3bIBaHUA B JOCY/IeOHOM IPOM3BOACTBE 110 YTOTOBHOMY Jeny. B cTaTbe paccMaTpuBaeTcs OfyH
U3 HanbosIee AVCKYCCHOHHBIX IIPOLIECCYaTbHbIX CIIOCOO0B YCTAaHOBIEHNUS 0OCTOATEIbCTB, MMEIOIINX 3Ha-
JeHMe /I YTOIOBHOTO Jiefia — CyieOHast SKCIepTusa.

O6paiaercss BHUMaHIe Ha JOCTaTOYHO CepbE3HBIE IIPOLeCCyaTbHble BO3SMOXKHOCTH KCIIEPTA, HATIO-
MIHaIOLIINEe HE CTOIbKO npaBa y‘IaCTHI/IKOB YI‘O)'IOBHOI‘O Cy,T.[OI'IpOI/[SBOI[CTBa, Hpe):[yCMOTpeHHbIX 1. 8 YHK
PO, ckonbKo IOPUCAMKIVOHHBIE IIOTHOMOYNA OPraHOB IPEABapPUTENbHOIO paccIefOBaHNA U Cyfa. ABTOP
II0/IaTaeT, YTO IPefOCTaB/IeHHAs 9KCIIEPTY BO3MOXXHOCTb OLEHMBATh (PAKTUYECKYIO TOOPOKaueCTBEH-
HOCTb 00'beKTOB MCCIEJOBAHNS U MX COBOKYIIHYIO TOCTATOYHOCTD /st GOPMY/IMPOBAHMS OLPee/TEHHBIX
BBIBOJIOB YIOZIO0/IAET €0 HaYYHOMY CyZIbe.

ABTOp HOAPOOHO UCCTeAyeT IPUYMHEL, MOOYAVBIINE YIEHBIX B CBOE BpeMs OTKa3aThCA OT Ufeit 00
3KcnepTe KaK O HaY‘IHOM cy;[be, n HpI/IXO,E[I/[T K BI)IBOJIY 06 nx O].[II/I60‘IHOCTI/I n Ha,T.[YMaHHOCTI/L 9TO I10-
3BOJISAAET SaJ:[YMaTbCH 06 MN3MEHEHUN J:[OKTpI/IHa}IbeIX 1 3aKOHOZATE/IbHBIX IIOAXOOOB K pO)'II/I SKCHepTa
KaK Cy6’b€KTa OOKa3bIBAHNA B YI‘O}IOBHOM CY,E[OHPOI/ISBOHCTBe, a UME€HHO, O HepCHeKTI/IBaX HageneHnsAa ero
IIOJIHOMOYMAMMU I10 yCTaHOB}IeHI/I}O OTHOCIbHBIX ('I)aKTI/I‘IeCKI/IX O6CTOHT€HI)CTB HYTéM VICIIOJIB30OBaHUA CIIe-
IOMAa/IbHBIX 3HAHWMN.

OnHOBpeMeHHO obpalljaeTcsi BHUMaHIe, YTO IIpefijlaraeMble HOBALMM HeM30€XXHO IOTPeOYIOT IpUH-
OUIINATIbHO MHBIX ITOAXO0O40B K IIOATOTOBKE CYI[€6HI)IX SKCHepTOB, K nx O6Y‘{6HI/IIO U BOCIIUTAHMNIO KAaK BbI-
COKOTPO(eCCHOHANTBHBIX CYOBEKTOB, 00/TaJAIOIINX HaJIEXAIINM YPOBHEM IIPaBOCO3HAHNA, IIPAaBOIIOHM-
MaHIA M OTBETCTBEHHOCTH 3a peSYJIbTaTI)I l'IpOBOJ:[I/IMI)IX MCCHeI[OBaHI/If;[ n CI)OPMYJII/IpyeMbIe BBIBOJIbI.

Kniouesvie cnosa: 3aximodeHe sKCIepTa, CoOMpaHme JOKa3aTeNbCTB, ClIeaTbHble 3HAHNUA, Cyfie0-
Hasl 9KCIIepTH3a, YTOIOBHO-IIPOLIECCYaTbHOE JOKa3bIBAHME, IKCIEPT.
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Expert as a scientific judge:
we return to the discussion of a forgotten problem

Abstract: In this article, the author continues his series of publications devoted to the problems of
evidence in pre-trial proceedings in a criminal case. The article considers one of the most controversial
procedural ways to establish circumstances that are important for a criminal case - judicial examination.

Draws attention to a serious procedural feature of an expert, reminding not so much the rights of
participants of criminal proceedings considered in Chapter 8 (Criminal procedure code) of the Russian
Federation, as the jurisdictional powers of the bodies of preliminary investigation and trial.

The author believes that the opportunity given to the expert to assess the actual quality of the research
objects and their total adequacy to formulate certain conclusions compare him to a scientific judge.

The author examines in detail the reasons that encouraged the scientists to abandon the idea of an
expert as a scientific judge, and comes to the conclusion that they are wrong and farfetched.

This allows us to think about changes in the doctrinal and legislative approaches to the role of an expert
as a subject of evidence in criminal proceedings, namely, the prospects for granting him the authority to
establish certain factual circumstances through the use of special knowledge.

At the same time, attention is drawn to the fact that the proposed innovations will inevitably require
fundamentally different approaches to the training of judicial experts, to their training and education
as highly professional subjects with an appro-priate level of legal awareness, legal understanding and
responsibility for the results of research and conclusions.
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Beeoenue

IIpo6membl cypme6HO-3KCIIEpTHOTO 0becre-
YeHMs YrOJIOBHO-IIPOIIECCYaNbHOM IeATeTbHOCTI
y>Ke He IIepBBIil TOJi IPUBICKAIOT BHUMaHNe y4é-
HBIX U SABJIAIOTCA NIPEJIMETOM PasINYHBIX Hayd-
HBIX UccefoBanuii. OgHaKO BBUAY BCeMl CTIOKHO-
CTU U IVMCKYCCMOHHOCTY MHOTHE 13 HUX TIOKa eIIé
He TIOJTyYI/IY OKOHYATe/TIbHOTO Pa3pelleHns, Ipo-
flo/Kas HOOYXK/IaTh K OYPHOI IOJIeMUKe V1 OKa3bl-
Bas HEraTVMBHOE B/IMsHNE Ha [ajbHelllee pas3Bu-
TIie 3aKOHOJATe/IbCTBA U IIPABOIPYMEHUTENTbHOM
IPaKTUKNU. B 9acTHOCTM, BIJIOTDH 1O HACTOSAILIETO
BpeMEHM B JOKTPUHE TaK VM He CIOXKIIOCH eITHO-
rO MMOHMMAHMVS CYIIHOCTH CYAeOHOI 9KCIIePTUSEL.

beccrmopapiM npu3sHAETCA MU €€ MPOLIECCyalb-

HBIIl XapaKTep, BOCTPeOOBAaHHOCTD P HeOOXO-
IOVIMOCTU UCIIO/Ib30BaHMSA CIIEI[MA/JIbHBIX 3HAHMUIA,
a Tak)Ke I0O3HaBaTe/IbHAsI HAIIPABIEHHOCTDh U [0-
Ka3aTelbCTBEHHOE 3HAYeHNe TI0/Ty9aeMbIX Pe3y/ib-
tatoB' [1, c. 9-20; 2, c. 140-173 u pp.]. Ocranb-
Hble BOIIPOCHI, MI03BOJIAIOLINE YACHUTD CYILIHOCTh
CyHeOHOI 9KCIIepTM3bl, IOKa He IIPeAroaramT
OTHO3HAaYHBIX OTBETOB.

CeropHsi 110 5TOMY IIOBOJY MMEETCS {BA OCHOB-
HbIX JOKTPUHATbHBIX Ofx0fa. CTOPOHHMKM ITEPBO-

o IOfIXOfjd CYUTAKT CyfieOHYI0 9KCIEPTHU3Y CIIell-

'KynpsaBuesa A. B. Cyne6Has skcIiepTusa Kak MHCTUTYT
YTOTIOBHO-TIPOLIECCYAIBHOTO TIpaBa: JUC. ... Ji-pa OpUA. HayK
: 12.00.09 / KynpsiBueBa AHHa BacwibeBHa. — Yens6mHCK-
Cankr-IletepOypr, 2001. - C. 11-74.
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nbnIeCcKNM CeICTBEHHbIM feiicTBueM® [2, c. 102;
3, ¢. 187 u pp.]. OtpenbHble CrienMamuCcTbl K Cref-
CTBEHHBIM JIEVICTBYUAM OTHOCAT HE BCIO CyHeOHYIO
3KCIepPTU3Y B 1[€7IOM, a TNIIb MOPAAOK e€ Ha3Hade-
Hus’. [IpencraBuTeny MpOTUBOIOMOXKHOTO MOMXO-
la CTapaioTcsi, HA0OOPOT, OTTPAHMYUTD CYHEOHYIO
9KCTIEPTU3Y OT CNIEACTBEHHBIX AEMICTBUIL U HalleTUTh
€€ aBTOHOMHBIM IIpollecCyalbHbIM 3HaueHueM. JIpy-
TYIMI CTIOBaMM, IIOJ, CYAeOHOI 9KCIIepTI301 aBTOPBI
IOHMMAIOT He C/IeiICTBEHHOE, a MHOE IPOolecCyab-
HOe JIefICTBIe, HallpaBJIeHHOE Ha YCTaHOBJIEHMeE 00-
CTOATENBbCTB, MMEIIINX 3HaYeHMe /I YTOlOBHOTO
Iena, 1 00yclIoBIMBalollee MOsABIEHNe 0COO0TO 10-
KasaTeJIbCTBa — 3aK/IIOUYEHN :—)KcnepTa4 [4, c. 303 u
np.]. Bapuantom nogo6HOro nmoaxopa sABseTcs 60-
7iee KOMIIPOMMUCCHAs MO3UINA, NPUBEPXKEHIIbI KO-
TOpOIl pacCMaTPUBAIOT CYAEOHYIO 3KCIePTH3y Kak
IIUTENbHBIN Y KOMIIEKCHBIN MeXaHU3M, HaIlpaBIi-
€MblI1 CTIefoBaTeNeM U OCYILECTB/IAEMbII 9KCIIEPTOM
[5, c. 6-7; 6, c. 135; 7, c. 166-167].

byny4r aKTMBHBIM Y4YaCTHUKOM JAaHHOIN
IOVICKYCCUM, aBTOP HACTOAIIEN CTaTbU Bceraa
NpUAepKUBaACA TOYKM 3peHMs, MOJpasyMeBa-
IOII[ell aBTOHOMHBIN XapaKTep CyneOHOI aKcIep-
TU3BI, SABIAICSA NMPOTUBHUKOM €€ BKJIIOUEHUS B
CUICTEMY CIIECTBEHHBIX fericTBuii. [Ipyu aToM aB-
TOp Hofaraj, 4YTO TaKyIo IO3MLINI0O MOYKHO IOCTa-
TOYHO IPOCTO 06OCHOBATH HECKOJIbKVIMY BIIO/THE
OYeBMHBIMY aPTYMEHTaMM: a) BBILIEYKa3aHHO
MOTPeOHOCTBIO B MCIO/Ib30BAHMUN CITEI[MaIbHBIX
3HaHUIL; 6) mepenaveit criegoBaTesieM CBOIt POK
cybbeKkTa-TI03HaBaTes APYyroMy JIMIY — 9KCIep-
TY; B) YC/IIO)KHEHHOII YTOJIOBHO-IIPOLeCCYaTbHON
¢dbopmoit; ) 0co6bIM BUAOM GOPMUPYEMBIX HO-
KasaTenbCTB [8, c. 20-24]. OnHako manbHeas
Hay4yHas IOj7leMMKa C OIIIOHEHTaMM IT03BOINIIA
YCOMHUTbCA B a0OCONMIOTHOV yOemUTeTbHOCTI

YKa3aHHbIX OOBOAOB, B MX AOCTATOYHOCTU MJIA

2 boixosckmit V. E. IlporeccyanbHble M TaKTUYeCKue
BOIIPOCHI IIPOBEMICHNA CIENCTBEHHBIX MENCTBUII : ydeOHOe
noco6ue. — Bonrorpan: BCIII MBI CCCP, 1977. - C. 15; Ce-
Mmen10B B. A. CreficTBeHHBIe feiicTBUA : yuebHOe Tocobue. —
Exarepun6ypr: YpI'tOA, 2003. - C. 78.

*ConosbeB A. b. CrefcTBeHHbBIe [IeIICTBUA Ha II€PBOHA-
Ya/IbHOM 3TaIle PacClefOBaHNA IPECTYIIEHNI : MeTOfIYecKoe
mocobue. — Mocksa: HVV mpo6reM yKpeIteHust 3aKOHHOCTH
¥ paBonopsAaka, 1995. — C. 11; baes O. . OcHOBbI KpUMIHA-
JMCTUKM: KypC NeKUuit. — 2-e usfl. - Mocksa: 9k3amen, 2003.
- C. 206.

* Kyapasuesa A. B. Yxas. cou. - C. 22; Kopyxos I0. I. Cy-
HebHas SKCIePTN3a B YTOIOBHOM IIpoliecce : MPakKT. Mocobue
I71S1 9KCIIepTOB U cypeit. — Mocksa: IIpecc Biopo, 2012. - C. 4.

IpU3HAHUS CY/IeOHOI 9KCIePTU3bI KAKUM-TO CO-
BEPLIEHHO OCOOBIM IPOILeCCyaTbHBIM MEXaHM3-
MOM YCTAHOBJIEHUsI OOCTOSATE/IbCTB YIOTOBHOTO
Iena, He BXOMALIVM B CHUCTEMY CIIeCTBEHHBIX
nevicteuii. HarpuMep, B 0OfHOV 13 CBOMX IIOCTIEN -
Hux pa6ot E. A. 3aiiieBa monbiTanach NpuBeCcT
Le/NbIl Pl KOHTPApryMEHTOB, CTaBAIIUX IOJ,
COMHEHMe MPAKTUIECKN BCe IMPUBOAUMbIE HAMU
moBoppl [9, c. 19-21]. ITomo6HbIe 06CTOATENBCTBA
MpefoNpeneniii  HeOOXOOUMOCTh IIPENCTaB-
JIeHMs1 KaKUX-TO HOBBIX, Ooree ybequTe/nbHbBIX
HAyYHBIX TE3UCOB, MO3BOMAIOIINX 0OOCHOBATH
ABTOHOMHBII XapakTep Cy/eOHOI SKCIIePTU3bI
u eé 0coboe MecTO B 0011el1 Macce MEXaHM3MOB
YTOJIOBHO-TIPOLIECCYA/IbHOTO MO3HAHMSA U JOKa-
3BIBAHUS. DTUMU TE3UCAMU MbI ¥ HAMEPEBAEMCSI
HMOJE/IUTHCS C YUTATESIMU B paMKaX HaCTOsIIEN

CTaTbu.

Onucanue uccne006aHus

Hauarp cBoe uccrmeoBaHMe XOTENOCh ObI C
OYeBUIHOTO U IPU3HABAEMOIO BCEMMU YTBEPXK-
HeHVs:: CyfeOHOe MIPOM3BOACTBO IIPeAIIOaraer
00513aTe/IbHOCTb IIPOBElCHMs MCCIEOBAHUA U
bopMynTupoOBaHMs 9KCIEPTHBIX BBIBOJOB. JTOT
IOCTY/IAT M3BECTEH KAKAOMY CIELUAJIICTY, TeM
6ormee yuyéHOMY, ONUCaH B TIOOOM y4deOHUKe IIO
YTOJIOBHOMY IIPOIIeCCy, KPYMMUHAIUCTUKE, CyHe6-
HOJI 9KCIIEPTOJIOTMY 1 HIPSIMO BBITEKAET U3 COfep-
kauusg 4. 1 ¢r. 80 m 4. 1 ct. 204 YIIK P®. Onnaxo,
K BE/IMIKOMY COXKa/IeHII0, MAJIO KTO yAe/seT JODK-
HOe BHJMMaHI€ ero IJTyOOKOMY CMBICTY ¥ IOJI/IVNH-
HOMY 3Ha4eHMIO.

B 4acTHOCTM, aBTOpPBI COOTBETCTBYIOIIUX Ha-
YUIHBIX ITyONMKAIWil, KaK IPAaBU/IO, IPOCTO YKIIO-
HAIOTCA OT IOAPOOHOT0 PaCCMOTPEHMA apryMeHTa-
I[IOHHO-JIOTMYeCKOT0 acmeKkTa paboThl CyfebHOro
9KCIIepTa, CKPBIBAIOIETOCs 33, Kasanoch Obl, 6e3-
0OMHBIMY (HOPMYINPOBKAMU: «3IKCIIEPTHOE VIC-
CIelOBaHMe» U «IKCIIEPTHbIE BBIBOMIBI», TO €CTh HE
OCBEIIAIOT 3T BOIPOCHI B KOHTEKCTE MEXaHU3MOB
JIOKa3bIBAHNA B LIeJIOM U COOMPaHMsA I0Ka3aTeIbCTB
B YaCTHOCTHU. B IpOTMBHOM crydae Bpsd M KTO-
HMOYADb U3 YIEHBIX CTaJI OBl HACTAVBATh HA BK/IIOYe-
HUM CYHZEOHBIX 9KCIEPTU3 B UMCIO CIECTBEHHBIX
JEICTBUIL, IO KpailHell Mepe, B UX Y3KOM IIOHM-
MaHuM (KaK pOCCHIICKMX aHA/IOTOB K/IaCCUYECKOI

H 1 KaTeropun « ‘instruction»).
AHI[Y3CKOII KaTero actes d
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B cBOMX paboTax Mbl y)Ke HEOFHOKPATHO IIN-
CaJIu O IOKa3bIBaHMM KaK O CJIOKHOM KOMIITIEKCe
npegycMoTpeHHbix HopMmamu YIIK PO nosnaba-
TEJIbHBIX, YJOCTOBEPUTE/IbHBIX ¥ apryMeHTAaLV-
OHHBIX IIPMEMOB, OCYIIECTB/ISIEMBIX PAa3/TNIHBIMU
YYaCTHMKAaMM YTOJIOBHOTO CY[IOIIPOM3BOACTBA B
L[e/ISIX YCTAHOBJIEHNUsT 0OCTOSITENbCTB, MEIOLIX
3HaueHMe JyIs yrojoBHoro fena [10, c. 86]. Ilpu
9TOM CJ/Ie[ICTBEHHbIE [eICTBYUSA MO3BOISIOT JINIIb
yCTaHaB/IMBaTh U UKCUPOBATb JUIS MOCTIERYIO-
XX BOCIPMHMMATENEN, B YaCTHOCTY IS CY/a,
KaKyo-1mubo I0/nesHylo WMHGOPMAIVIo, VMeo-
I[yI0 3HaYeHMe IS YrOJIOBHOTO fena. VIHpIMU
C/IOBaMU, C/I€[ICTBEHHbIE MEVICTBMS BBIPAKAIOT
VICK/IIOYMTE/IbHO  II03HABaTe/lIbHO-YOCTOBEPH-
TeJIbHYI0 CTOPOHY [OKa3bIBaHUA (BOCIIpUATHE U
IPOTOKO/MMPOBAaHNE HAKAIUIMBAEMBIX CBEJIeHMUIA,
MIMEIOLIVX 3HaYeHNe [/ yTOIOBHOTO Jie/la) — OHU
He IpeAIoaralT JIOTMYECKOro aHaln3a Haka-
mwmmBaeMot mHpopmanum u GOpMyIMpPOBAHMNA
BBIBOZIOB, & CBOJATCA JIMIIb K €€ KOHCTaTaluu
(«4TO BMXKY, CHBIIIY U T. ., TO ¥ 3alJCBIBAIO B
IpOTOKO/»). Torzma Kak K yMCTBEHHOIT «06paboT-
Ke» IOTy4YeHHbIX CBefleHNT (B 4aCTHOCTY JOKa3a-
TEIbCTB), TO €CTb K MBIC/IUTEIbHBIM OIlEePALIVAM,
YMO3aK/TIOUeHVAM, BBIBOJIaM C/IeflOBaTelb Iepe-
XOJUT HECKOJIbKO II03[jHee — y)Ke IIOCJIe IpOBe-
IeHUsl CTIefICTBEHHOTO AEVICTBUs. A pe3yIbTaThl
OJOOHOM YMCTBEHHOII paboThl, HavaBILIEVICS
elé B XOfie C/IEACTBEHHOrO IeicTBMs (YTO BIIOJ-
He eCTeCTBEHHO JI/Is1 HOPMa/IbHOTO Ye/IOBeKa), 3a-
HECEHMIO B IIPOTOKOJI He MOJIJIe)KaT.

Takoit HOPsAKOK pabOTHI C JOKa3aTeTbCTBAMMU
B YTOJIOBHOM IIpOIL[ecce MPeICTaB/IACTCS BIIOHE
3aKOHOMEPHBIM U IOHATHBIM. Benb ciemoBa-
TeJIb — He JIOKAJIbHBII CYyOBeKT JOKa3bIBaHUA, He
JINLIO, IPUBJIEKaeMOe K y4acTUIO B HOCyfeOHOM
IPOM3BOJCTBE IS BBIIIOJIHEHNUA Pa30BON PO
VTN PeleHsI KaKoii-m1b0o 4acTHOIT 3aadn, BO3-
HUKAIOIIeNl B XOje BO30OYXXHEHUs YTrOIOBHOTO
menma nmuOO TIpeiBapUTEIbHOTO PaCcCIeSOBaHMA.
IOpucpukunoHHas npupoja peanusanuy Cief-
CTBEHHOM B/IACTY B POCCUIICKOM YTOJIOBHOM
Ipolecce IpeAroaraeT JINTe/IbHOCTb U YCTOM-
YMBOCTh COOTBETCTBYIOLIMX IIPaBOOTHOLIEHNMII
Ha NPOTSDKEHMUM BCETro JOCYAeOHOro Mpou3BOf-
CTBa, B TOM 4NCJIe IIOJIHOLIEHHOE y4acTue Ce-

JOBATE/IA HAa BCEX dTallaX NJOKa3bIBaHWA. A aTo,

B CBOIO OYepelib, Ipefonpe/ensieT BOSMOXXHOCTD
U f[axe IeecOOOpPasHOCTb OCYIeCTBICHMS
YMCTBEHHO [IeATeIbHOCTM  (palliOHaIbHOTO
MBIIIJTEHUsI) C/IEOBATES BHE )KECTKUX CBSI30K C
MeXaHM3MaMy HaKOIIeHU s (BOCIpUATIA U PUK-
caluM) COOTBETCTBYIOIINX CBENEHMII, TO eCTb
«B NM060e ynobHoe BpeMmsi». bomee Toro, ganexo
He BCe JJOKa3aTeJIbCTBa U MpoYMe CBeIeHMs, BO-
of11e SAB/IAIOTCSA pe3y/lIbTaTaMU CJIe[CTBEHHBIX
JEeViCTBUI; MHOTYE X HUX IIONAJAIT B yTOIOB-
HOe JIe7I0 y>Ke B ToToBOM Buje [11, c. 42-43]. Ta-
KM 00pasoM, C/IefoBaTeso, KaK IIOCTOSHHOMY
CYyO'BEKTY-PacopsIAUTeNI0 JOCYeOHOro Ipons-
BOJICTBA, HET HUKAKOI HaJJOOHOCTU BTUCKUBATH
CBOM apryMeHTAIIOHHO-JIOTMYeCcKlie OIllepaIiu,
YMO3aK/IIOYEeHMVS U BBIBOJBI B PAMKI C/I€ICTBEH-
HBIX JIEVICTBUI, 2 3AKOHOMATENIO — MOOIIPATD I10-
mobubn moxon B YIIK P®D.

Jpyroe meno - mpoBefeHMe CymeOHO 9KC-
mepTu3bl. B oTimume ot cmemoBaTrens SKCIepT —
3TO JIOKAJIbHBIN YYaCTHMK AOCYEOHOTO IpOu3-
BOJICTBA, MPUBJIEKAEMBIII TOTBKO IS PelleHNs
pa3oBoI1 3a7a4y, BbIPa)KEHHOV B YCTaHOBIEHUN
MMOCPENCTBOM CIlelMaabHbIX 3HAHUI OIPeeéH-
HBIX OOCTOATENBCTB U (POPMUPOBAHUMN €IVIH-
CTBEHHOTO [TOKa3aTe/nbCcTBa. [10 3aBepliieHNN M-
C/IeOBaHMUII Y IIPEACTABICHS IIOATOTOBIEHHOTI'O
UM 3aK/II0YeHUs, TO €CTh IIOC/IE€ BBIMOTHEHUS
CBOMX IIYO/IMYHO-IIPABOBBIX 0053aTE/NbCTB Iepes
OpraHaMm NpPeaBapUTENBHOTO pacciefoBaHus,
9KCIepT BbIObIBAeT U3 yronoBHOro gena. Coxpa-
HAETCS JINIIb BO3MOYXHOCTB €r0 Ja/JbHEIIIero
KPaTKOBPEMEHHOT'O Y4acT!s B OTZHEIbHBIX IIpa-
BOOTHOIIEHVAX, BO3HMKAIOIMINX MO QakTy Mpo-
BEJIEHHOI CyAeOHOM 3KCmepTusnl (Hampumep,
ero IOC/IeYIOIIero JoIpoca B mopsigke cT. 205
n 282 VIIK P®, Bo3sMeleHNnA IpoleccyanbHbIX
usfiepKeK B nopAjke 1. 4, 7 4. 2 ct. 131 YIIK P®
U T. A.). B ocTanbHOM 3KCIepT mpekpamaeT Ka-
Koe-1mnbo IMpoljeccyasbHOE COTPYAHUYECTBO CO
C/lefioBaTe/ieM U IIepecTaéT ObIThb CyOBEKTOM,
BOBJICUEHHBIM B IIPOLIECC NOKa3bIBaHMs. A [py-
rve, B TOM 4NC/Ie U [JOTIOJIHUTE/IbHbIe, CYAeOHO-
9KCIIEPTHBIE MCCIEJOBAHMs, IOpydYeHHbIe eMy
IO TOMY >Ke YTOJIOBHOMY [ieJTy, ITOfIpa3yMeBa0T
IIOCTAaHOBKY MHBIX Pa30BbIX 33/]a4 ¥ IIOPOXKAAIOT
BO3HMKHOBeHME TPUHIUMNATBHO HOBOTO JIO-

KaJIbHOTO payH/la IIPaBOOTHOLIEHN, HUKAK He
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CBSI3aHHBIX C IMPaBOOTHOLIEHMSIMM, Kacarolju-
MMCSI IIPEebIAYIINX 9KCIIePTU3’.

B momo6HBIX yC/IOBUAX 9KCHEPTY IMPUXOIUT-
Cs1 He IPOCTO HaKaIlIMBaTh II0JIe3HbIE CBEJIeHII, a
IPOM3BOAUTD TOTOBBIN ¥ 3aKOHYEHHBIN IPOAYKT,
TO ecTh (parMeHT MCTMHHOTO 3HAHMUs, OCHOBAH-
HBIII Ha TMOJTHOLEHHBIX BBIBOJAX, CHEMAHHBIX IO
pesyabpraTaM HeOOXO[AVIMBIX HAy4HO-IPaKTH4e-
CKUX MCCIefoBanuit. VIHBIMU C/TOBaMM, B OTIMYME
OoT cyryb0 MO3HaBaTeIbHO-YIOCTOBEPUTENTbHBIX
CTIE[ICTBEHHBIX MEVICTBMII CymeOHas SKcIepTu3a
ABJIAETCA YTOJOBHO-IIPOL[ECCYa/lIbHBIM TIPUEMOM
(meiicTBMEM), BKIIOYAIOIIVM KaK MO3HABATENbHO-
YHEOCTOBepUTENbHbIE, TaK apryMeHTAI[MOHHO-/IO-
TMYeCKe 3/TEMEHTHI TOKa3bIBaHMs. A 3aK/TOUeHNe
9KCIepTa — eAMHCTBEHHOE JOKa3aTe/lbCTBO, chop-
MUPOBAHHOE He TIOCPENCTBOM MPOCTOTO BOCIIPU-
AT M GUKCALMU TIO/IEe3HBIX CBeleHUit, a Ooree
CTIOKHBIM Iy TEM, IIPe/II0/IaTaoIIM COOCTBEHHYIO
YMCTBEHHYIO [JeATe/IbHOCTD (paliOHa/IbHOE MBbIII-
JIeHVie) TaHHOTO YYaCTHMKA YTOJIOBHOTO CYZONIPO-
U3BOJACTBA. BakHeNIINM aTpuOyTOM 3KCIIEPTHOTO
3aK/II0OYEHN)s], COBEPLICHHO CIIPaBeIIMBO IMCAT
I10. K. Oprnos, ABnsAeTcs BbIBOJ, P CTABIAIOLINIA
KBUHTICCEHIMIO PEe3y/IbTaTOB IIPOBENEHHBIX JIC-
ClefloBaHMIl. ABTOP NMOZYEPKMBAj, YTO MMEHHO
HOZOOHBIT BBIBOJ, (IIpeXK/ie BCETO ero JIorm4ecKas
¢dopma) ompepenseT MOKa3aTeNTbCTBEHHYIO IIeH-
HOCTb 3aK/IIOUeHMII SKCIIEpPTa, a €ro JIOTMYeCKU
rpaMOTHOe 000CHOBaHME — BO3MOXXHOCTDb Hafijie-
Kallleil OIleHKY U MCIIOTIb30BaHUsI OpraHaMy Ipef-
BapUTEIbHOTO PACCIEIOBAHN U CYTOM°.

Takum 00pa3oM, 9KCIepT HalenéH IOCTa-
TOYHO CEPbE3HBIMM IPOLIECCYATbHBIMM BO3MOXX-
HOCTSIMM, HaIlOMMHAIOI[MMM He CTOJIbKO IpaBa
UHBIX YYaCTHUKOB YTOJIOBHOTO CYLOIIPOV3BOJ-
cTBa, omnpepenéHHpix 1. 8§ YIIK P®, ckombko

IOPUCINKIVOHHDbIE IIOTHOMOYMA OpPraHOB IIp€f-

> B aToII CBA3Y, NPENCTABIACTCA OMMOOYHOI OIS,
M3/I0)KEHHasA B M3BECTHOM IocraHoBneHun [lnenyma Bepxos-
Horo Cyza PO or 21 mexabps 2010 r. «O cyne6HOI sKcrepTH3e
110 YTOIOBHBIM [le/laM», HOCBSIIIeHHas O/IM3KMM BOIIPOCaM, HO
BO3HMKAIOLIMM He B CIEICTBEHHON, a B CyfeOHON IpaKTHKe.
Taxk, 13 cMBIC/Ia II. 17 YKa3aHHOTO JOKYMeHTa QaKTHUIECKH BbI-
TeKaeT Te3¥C 06 OTCYTCTBYM HeOOXOAMMOCTH IIPU3HAHNA VLA
9KCIIEPTOM B C/Ty4ae, eC/Ii paHee OHO YK€ y4acTBOBA/IO B TOM
JKe Ka9ecTBe IT0 TOMY K€ YTOTIOBHOMY JIETTy.

¢Opnos 0. K. 3axmouenne skcrepra Kak MICTOYHMK BbI-
BOJJHOTO 3HAHUA B CyHeOHOM JIOKa3bIBAaHMM: YTOJIOBHO-IIPO-
1leccyanbHble, KpUMMHAMTUCTIUYECKIE 1 JIOTMKO-THOCEOTIOoTYe-
CKue Npo6/IeMbl: JVC. ... [i-pa 1opuy. Hayk : 12.00.09 / Opnos
I0pwmit Kyspmuy. — Mocksa: BIO3J, 1985. - C. 5-6.

BApUTENTbHOTO pacCleoBaHMA M CyAa. 3aKOHO-
mare/ib YIPaBOMOYMBAeT 3KCIIepTa Ha OLEHKY
(dakTryeckoil JOOPOKAYeCTBEHHOCTM OOBEKTOB
3KCIIEPTHOTO MCCIIeOBaHNUA U VIX COBOKYIIHOI JI0-
CTaTOYHOCTY 111 (POPMYIMPOBAHUSA OIpeeeH-
HBIX BBIBOZIOB. VIHBIMU CTIOBaMM, 9KCIIEPT — 3TO He
IPOCTO CyOBEKT, OKa3bIBAIOIINIT COfEVICTBYE CIe-
IOBATeIIo B HaKOIUTeHN Y (II03HaHmn) u pukcanum
(ymocToBepeHMM) MOIE3HBIX CBEfIEHUIT; B OIIpesie-
JIEHHOI! CTEIIEHNU OH CaM ABJIAETCS CBOCOOPa3HBIM
ycTaHOBMTe/leM  (JloKasbpIBaTe/leM)  OTHENIbHBIX
0OCTOSATENbCTB, UMEIOIUX 3HAUYeHMe JI/ISl YTOJIOB-
HOTO Jiefla ¥ YYUTBIBAEMBIX IIPU IIOCTAHOBJICHUN
IpUroBopa MO0 U3JaHNU MHOTO NIPaBOIPUMEHN-
TENbHOTO aKTa, TO €CTb, KaK ObI BBICTYIAeT B TON
CaMOIJl POJIM Hay4YHOTO CYAbM, KOTOpYIo Ooree 150
JIeT Ha3af, NpeIPEK U3BECTHDIN HEMELKIII YYEHDII
K. Mutrepmariep.

B cBA3M ¢ 3TMM Heo6XOAVMO HAIlOMHMUTD,
4YTO, BOSHMKHYB BO BTOpoOJ nmonosuHe XIX B. Ha
o61ieM ¢oHe pa3BUTHs PUSUKM, XUMWUN, MEULN-
HBI, aHTPOIIOJIOTUY ¥ APYrMX O6IacTeil 3HAHMWSA,
uzen o6 sKCrepTe Kak 0 HAYyYHOM CyAbe aKTMBHO
MPOABUTAINCD OTHEIbHBIMU POCCUIICKMMU yde-
HBIMM JOP€BOJIIOLMOHHOrO Ilepuofa. Tak, u3Bect-
HbIII Cyfe6HbI Menyk B. V1. IlITonby emé B 1885 .
IMcall, YTO B XOfie IPeABapUTENbHOIO CIeNCTBUA
9KCIIEPT — TAKOI JKe CY/Abs, KaK 1 CyHeOHBIIl Clie-
moBaresib. ABTOp IOJIarajl, YTO PAasHULA MEXAY
HUMI COCTOUT B KpyTe IOA/IEXAIINX YCTaHOBJIe-
HUIO 0OCTOATEIbCTB: €C/IU CIefoBaTe/Ib OL|eH/Ba-
eT Bce (paKkThl IPeCTYIJIeHNs], TO SKCIEePT — JINIIb
ecTecTBeHHOHay4Hble ¢akThl [12, c. 31]. JI. E. Bra-
IVIMUPOB, B CBOIO O4Y€pefb, YKa3blBa, UYTO «IKC-
IepThbl, OCHOBBIBAIOLIVE CBOM 3aK/II0YEeHMs Ha Ka-
KOI1-100 HayKe, CyTb Hay4YHbIe CYy[bY, IIPUTOBOP
KOTOPBIX ABJIAETCA pelleHMeM CIelMalbHbIX BO-
poCoB B Jene» [13, c. 236].

OpHako B LIe/I0M yKa3aHHbIe TIO3ULIUY He I10-
Y4 HeoOXOAVIMON IOANEP>KKYM HU B JOPEBO-
JIIOLIMIOHHOM, HU B COBETCKOI1, HI B IIOCTCOBETCKOI
MUTEpaType U ObUIM OTBEPTHYTHI IOPUANYECKUM
COO0II[eCTBOM, IIOCUMUTABIINM UX IOIBITKAMU pe-
CTaBpanyy Teopuy (POpMasbHBIX [JOKa3aTeTbCTB
KakK arprbyTa MHKBUSUIMOHHON MOJE/N YrOIOB-
HOTO CyJOIIPOM3BOACTBA [14, c. 286; 15, c. 274-
275; 16, c. 434 u pp.]. Takoe moHUMaHUE PONK
akcrepta, orMmevan I0. K. Opnos, geTepMmunupo-
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BajIOCh HAaMBHOV BEPOJ BO BCECU/IVIE HAYKU, B He-
HOTPEIIMOCTb HaAyYHBIX METOIOB MCCIIeJOBAHNS,
B 6€CCIIOPHOCTD COOTBETCTBYIOLINX Pe3y/IbTaTOB,
HO BpeMsI paccesyio 9Ty 3a0mMy>X[jeHMsI U paccra-
BUJIO BCE Ha cBOM MecTa [1, c. 130].

[TpryuHBl HENIPUHATUA OONBIINHCTBOM OT-
€4eCTBEHHBIX YUEHBIX M€l 00 9KCIepTe KakK O Ha-
YYHOM CYJbe NPeACTaBIAITCA BIIOJIHE IIOHATHBI-
MU U 06bACHUMBIMHI. TeM He MeHee COITTACUTbCA
C TOZOOHBIMY IMO3ULIMAMM NOCTATOYHO CAOXKHO,
IIOCKO/IbKY OHM 000CHOBaHBI [ja/ieKo He Geccriop-
HBIMY apTyMeHTaMII.

[TepBbIil apryMeHT — 3TO BOOOIIe K1accuye-
CKUIT 00pa3unK I0PUANIECKOrO YBAHCTBA U BBICO-
koMepusi. OH ImofpasyMeBaeT HeM3BECTHO KOTZA
1 KeM cOpMYIMPOBAHHYIO, HO OYeHb yHOOHYIO
u BeIrofiHy0 (!) 1A IopuaudecKoro cooodurecTsa
HOTMAaTUYHYIO aKCUOMY O IIPMOpPUTETE IOPUCTOB
(cymeii, IpPOKypOpOB, aJBOKAaTOB, CJIefOBaTesnei
U T. [I.) TIepel «HEIPUCTAMIU» WIN «HELOKPIUCTa-
MI» (K ITOCTIEIHMM 3a4aCTyI0 OTHOCST U CyAeOHbBIX
9KCIIEPTOB) B IOHMMAHNM TI0OBIX BOIIPOCOB OKPY-
JKalollleil peaZbHOCTY U >KM3He#esATenpHoCcTH . B
YTOIOBHO-IIPOLIeCCYaIbHOM JOKTPUHE KaK Obl IO
YMOJTYaHMIO IIPE3IOMUPYETCsI YMeHMe IIPaBONPH-
MeHMTeNs (I0pUCTa) MPOBEPUTH M HAZJIEXKAIUM
00pa3oM OLeHUTh JOOPOKaueCTBEHHOCTh TI0O0T0
9KCIIEPTHOTO 3aK/TI0YEHMs, @ BEPOATHOCTD JIOIIY-
CKaeMBIX 110 3TUM BOIPOCAM C/IEICTBEHHBIX VN
CyAeOHbIX OLIMOOK CBOAUTCA JO MMHUMYMA.

OpHako Oomee Tpe3BBIt U OODBEKTUBHBIN
B3IVIAAZ, Ha PAcCMOTPEHHYIO INpoOIeMy TYT Xe
IPUBOANUT K OCO3HAHMIO BCEJl VMICKYCCTBEHHOCTH
Y HECOCTOSTEbHOCTY JJAHHOTO apryMeHTa, 00y-
C/IOBJIEHHOTO JIMIIb CHOOM3MOM OPTOIOKCATbHBIX
IIPaBOBEJOB, HAMEPEHNEM BBIIaBaTh KelmaeMoe 3a
IeliCTBUTENIbHOE. B peanbHOCTH CIefoBaTeNny, Cy-
IbU, ApyTUe OPUANYIECKYIe KaJpbl B IOJAB/IAIOIIEM
OONMBIIMHCTBE BeCbMa 1 BeCbMa MMOBEPXHOCTHO
OPMEHTUPYIOTCA B CyAeOHO-9KCIEPTHOI MaTepuL.
3HAaKOMCTBO Jla)Ke CaMbIX TPAMOTHBIX U «IIPOJBU-
HYTBIX» IIPABOIPYMEHNUTETIEN CO CIIeLMaTbHbIMU
3HAHUAMU OOBIYHO OTPAHUYMBAETCS TOIBKO 00-
MM TIOHMMAaHMEM BO3MOXXHOCTENl pasIMIHbIX
POZOB M BUJIOB CYAEeOHBIX 9KCIIEPTU3, a TaKXKe

yMeHVeM IIPaBIIbHO 3a/laTh SKCIIePTy TpebyeMble

’Emé JI. E. BraguMupoB mucart, YTo KOHIETIVsA KCIep-
Ta-HAy4JHOTO CYy/ibJ, He HPABUTCA MMEHHO fopucrtam [13, ¢ 237].

BOIpochl. Beimeynomanyreiii JI. E. Bragumupos
obpaiaz Ha 3TO BHUMaHue emé Ha pybexe XIX-
XX BB. ABTOp COBEpIIEHHO CIIpaBeJINBO MICAl O
HEBEPOATHOCTY IOCTVDKEHMS CYAbsIMU B TeYEHUE
OJHOTO 3acefaHNs BCeX «TallH» HAYKH, TO €CTb O
HEIIOJTOTOB/IEHHOCTY TIPENCTaBUTENENl  YTONIOB-
HOJ IOCTMLIMM K KPUTUYECKMM OLIEHKAM Pe3yIlb-
TaTOB IIPOBEAEHHBIX 3KCIEPTHBIX WCCIENOBAHUI
[13,c.237]. A B HacToOAIIIEE BpeMs, ITOCJIe CTONbKUX
JIET CTPEMUTENILHOTO PasBUTUA HAYKU U TEXHUKH,
Mexay chepaMy KOMIIETEHTHOCTH IIpaBOIpUMe-
HUTeJIS1 ¥ CyAeOHOTOo 9KCIepTa BOOOIIe JIXKNT Iie-
nad nponacTb. KcTaTyi, BO MHOTOM MMEHHO I10 3TOH
IpUYMHE 3aKOHOJATeNb B CBOE BpeMsA U BBE B Op-
OUTY YrOIOBHO-IIPOLIECCYa/IbHOTO PEryIMPOBaHNA
emé OFHOro oOrajiaTesisi CIEIVaTbHBIX 3HAHMUIL
- CHeLMaINCTa, IPUBIEKAEMOr0 B TOM YNUCIIe I/
pasbACHEHUA CYAY U CTOPOHAM BOIIPOCOB, BXOMIA-
VX B €r0 IpOoQeCCHOHANTbHYIO KOMIIeTEHIVIIO.

Bce BblllleckasaHHOE 3aKOHOMEPHO IIpefio-
mpefenseT CyLlecCTBOBaHNUe crenududecknx (a
TOYHee, KaK Obl yCeUY€HHBIX) MPUKIATHBIX TEXHO-
JOTUIl paboTBI C SKCIEPTHBIMM 3aK/IIOYEHNAMY,
B YaCTHOCTM, OLIEHKM MX JOOPOKa4eCTBEHHOCTH.
Hasepnoe, y>xe HU [I/11 KOTO He ABIAETCA CeKpe-
TOM, YTO CJIefoBaTe/lN, NMPOKYPOpPBI, aTBOKATHI,
CY[bU M T. i. BOOOIIIe IOPOOHO He BHUKAIOT B CO-
Iep>KaHye IPOBENEHHDIX 3KCIEPTHBIX MCCIIeoBa-
HMIL, a MTHOTTIA — Ja>Ke He 3HaKOMSATCA C MCClefoBa-
Te/IbCKOJ YacTbIO 3aK/II0YeHNsA, IOCKONIbKY BBUAY
OTCYTCTBUA Y HUX HEOOXOAVMMBIX CIelMaTbHbBIX
3HaHMIT IOO0OHOE MpolLiecCyalbHOE IITYANPOBa-
Hle» BCé paBHO He UMeeT 0coboro cmbicia. Bme-
CTO 9TOTO U IPABOIPUMEHUTENN, U APyTrHe CyOD-
eKTBl JIOKa3bIBaHMA OOBIYHO [OBOJIbCTBYIOTCS
JIVIIb BOCOPUATUEM «BCTYIUTE/IbHBIX» CBENEHUN
1 chOpPMYIMPOBAHHBIX BBIBOJIOB, KOTOPBIE, KaK
MPaBWIO, IPOCTO HOCIOBHO MEPEHOCATCA B ONM-
CaTeNbHO-MOTUBUPOBOYHYIO 4acThb IpuUrosopa (B
IPYTOIi IIPOLIeCCyaNbHBIN JOKYMEHT).

VIHBIMM CTIOBaMM, HECMOTPS Ha GOpMaIbHOE
OTCYTCTBUE 3apaHee YCTAHOBJIEHHON CUIbI (4. 2
cT. 17 YIIK POD), SKCIIEPTHBIM 3aK/II0YEHNAM B OT-
JMM4ye OT VIHBIX BUJIOB TOKA3aTeIbCTB (PaKTIde-
CKI NIPUCYIIA HeKas IPe3yMIILNA JOCTOBEPHOCTM.
O6cToATeNbCTBA, BBITEKAIOUIVE U3 Pe3y/IbTaToB
9KCIIePTHBIX MCCIeTOBAaHMI 1 00/1euéHHbIe B HOp-
MY 3KCIIEPTHBIX BbIBOJOB, 10 YMOTYaHNIO IPUHN-
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MAIOTCS Ha Bepy M CUUTAIOTCHA YCTAHOBIEHHBIMU
(moxasauusiMu). [Tpr aTOM OHM MOTYT OBITH TTOJ-
Bep>KeHbl COMHEHUIO VI OCIOPEeHbI CTOPOHAMU
TOJIBKO II0 CyTy60 opManbHBIM MPUYMHAM 1160
nyTEM NpUBJIEYeHNA alTbTepPHATUBHBIX OOJajaTe-
JIei CrieliaIbHbIX 3HAHUM — CIIELIMaINCTOB.

Bropoil aprymMeHT NpOTUBHUKOB IIOAXOAA
K ITOHMMAHMUIO PO/IM 3KCIepTa KaK HAy4HOTO Cy-
OB, 3VDKHETCA Ha HECOBEPIIEHCTBE METOMIOB 9KC-
HEePTHOTO UCC/IEJOBaHNA U leeKTax 9KCIIepTHOM
HIPaKTUKY, TO €CTb OOYCIIOBIMBAETCS M3BECTHBIM
matuackuM adopusmom: «Errare humanum est»
(«HemoBexy cBONCTBeHHO ommbarbcsi»). Hampu-
Mmep, 0. K. OpnoB mpsaMo 0OBACHSAI HelpueM-
JIEMOCTb VCIIO/Ib30BAHMS KOHIIEIIMY HAy4YHOTO
CyAbM OTCYTCTBUEM TapaHTMIil abCOMIOTHON Ha-
IEKHOCTY TPUMEHSEMBIX METORMK, HEIOTpPerIn-
MOCTU Ppe3y/IbTaTOB 3KCIEPTHBIX MCCIENOBAHUIA,
a TaK)Ke BapMaTMBHOCTHIO MHEHMII IO TOCTaB/IEeH-
HBIM Bompocaum [1, c. 130].

Ha mnepsbiit B3y, nofpo6Hoe oObsACHEHUe
MpefCcTaB/IsAeTCs COBEPIIEHHO Pa3yMHBIM U CIIpa-
BefMBbIM. OIHAKO B HEM BCE Ke MMeeTCs J[OCTa-
TOYHO cnaboe 3BeHO. BcromuHas O pasInyuHBIX
HeI0CTaTKaX, 0e3yC/IOBHO, CBOJICTBEHHBIX Cyfie0-
HO-3KCIepTHOM nmpakTuke, 10. K. Opnos noyemy-
TO 3a0BIBa/I O CYIIECTBOBAHMIU TOYHO TAKMX JKe,
10 KpaifHell Mepe, COIIOCTaBMMBIX IIPO6yIeM, Ipu-
CYIVX JIeATETbHOCTY TI0OBIX JPYIMUX yIaCTHUKOB
YTOZIOBHOTO CYHROIPOM3BOACTBA, YMaTuMBalI O Be-
POATHOCTM IOJOOHBIX OMIMOOK B 4acTM pabOThI
CaMIX CyO'beKTOB yTOIOBHON IOPUCANKIVN. VIHBI-
MU C/IOBaMM, YYEHBIN KaK OBl allpMOPHO HaZesiT
criefioBaTesel U Cyfieil HeKMMM 9y[OJeICTBEHHbI-
MU CIIOCOOHOCTSIMM, HO3BOJAIIUMU 136erathb
TIOOBIX OIUIOLIHOCTEN M BCETa MPMHMMATD abco-
JIOTHO IIPAaBMU/IbHBIE PEeIeHN .

KoneuHo, aTo coepuieHHo He Tak. [IoHATHO,
YTO NPaBOIPUMEHNUTETbHASA IPAKTUKA CYO'bEKTOB
YTOZIOBHON IOPUCAMKINI OCYIECTB/ISETCS Ha OC-
HOBE TeX )Ke CAaMBIX 3aKOHOMEpHOCTell ¥ IofBep-
JKeHa TeM JKe CaMbIM PUCKaM, KOTOpPbIe IPUCYIIN
ZeATeNbHOCTU NMI00bIX Mbicasmux mopein (homo
sapiens), B TOM 4McC/Ie M CYAeOHBIX SKCIEpPTOB.
CoOCTBEHHO TOBOPs, IMEHHO JlJaHHbIe IPUYNHBI
U NOOYXX/IAI0T 3aKOHOJATeNsl K IOCTaTOYHO XKECT-
KOVl (opManmMsaly MpOLecCyaTbHbIX AECTBUI
U pellleHuii, NofipasyMeBalollell Halu4ue Opu-

AMYeCKUX TapaHTUil [OOPOKaYeCTBEHHOCTH, TO
€CTb MT03BOJIA0IIENl MUHUMU3MPOBATh YKa3aHHbIE
PUCKIU. DTU K€ IPUYMHBI BbI3bIBAIOT ¥ JIbBUHYIO
TOMI0 JOKTPUHAIbHBIX, HOPMaTUBHO-IIPABOBBIX U
IPaKTUYeCKUX Mpo6/eM, BO3HUKAIOUIINX B cepe
YTONIOBHOTO CyionpousBoficTBa. K Tomy e Hayy-
HasA JOOPOCOBECTHOCTD ¥ HAaJE&KHOCTD Pe3y/bTa-
TOB 9KCIIEPTHBIX VICCIIENOBAHMI ¥ CHOPMYIMPO-
BAaHHBIX BBIBOJIOB, KOHEYHO, [JaJIeKO He B IIOJTHOII
Mepe, HO BCE-TaKM XOTb KaK-TO 00ecleunBaTCcsa
npef-
MOJIATAIOIMX OIPefleIEHHYI0 a/ITOPUTMU3ALINIO

IIOCPEACTBOM CYIIECTBYIOIINX METOAMK,

U YHUUKALMIO CYyHeOHO-IKCIIePTHONM IPaKTUKU
(B mepByI0 OYepenb NMPAKTUKM TOCYAAPCTBEHHBIX
CyZieOHO-9KCIIEPTHBIX  YUPEX/EHUI, IMPOBOJsI-
X CBOY MCCTIEIOBAHMSA CTPOrO B COOTBETCTBUM
C BeOMCTBeHHbIMU Kinaccubukaropamn®). B To
JKe BpeMs paboTa OpPraHoOB IIpe[BAPUTETbHOTO
pacciefoBaHNs, OCOOEHHO Cypeil, BKIo4Yas IMpu-
HSTHUE TPOL[eCCYabHBIX PellleHNiT U U3/JaHue CO-
OTBETCTBYIOLINX IPaBOIPYMEHNUTETIBHBIX aKTOB,
M3HAYa/IbHO 3VDKJETCA Ha 3HAYUTETbHO OOJbIIeN
cB06OJie BHYTPEHHETO YCMOTPEHUSI.

B cBsi3M ¢ 9TMM ropasno pasyMHee He IpeHe-
OperaTb 0COOBIM 3Ha4YeHVEM CYAeOHO KCIepPTH-
3Bl JIs YCTAHOB/IEHNST OOCTOSATENIBCTB YTOIOBHOTO
liena, He OTPULIATh PO/Ib IKCIIEpTa KaK HAyIHOTO
Cy[py, a MaKCUMaJIbHO MCIIO/Ib30BaTh IOTEHIU-
aJl TPaAMIMOHHBIX [IPOIIECCYaNbHBIX MEXaHM3MOB
BBIABJICHVIS IONYIIEHHBIX OINO0K. B yacTu cyne6-
HBIX PelIeHNI TAKOBBIMU MEXaHM3MaMU, KaK W3-
BECTHO, ABJIAIOTCS IIPOBEPOYHbIE CTAUN YTOJIOB-
HOTO CYyHONpPOM3BOACTBA (AIeUIALVs, Kaccalps
U CyfieOHBI HAa/I30p), B YaCTV Pe3y/IbTaTOB CIIefi-
CTBEHHOI! [IeATe/IBHOCTY — IPOKYPOPCKUIT Ha30pP,
BEJOMCTBEHHBIII KOHTPOJIb, Cy,ﬂe6HbII7[ KOHTPOJIb,
paccMOTpeHe YTOJIOBHOTO fiefia B Cy/ie [IepBOI MH-
CTaHI[MU. DKCIIEPTHDIE OMIMOKY, B CBOIO O4Yepenb,
AMATHOCTUPYIOTCS B XOfie C/IEACTBEHHON Mo Cy-

IeOHOI IPOBEpKM COOTBETCTBYIOUIMX 3aK/IIOue-

8 CM., Hanp.: Ilepedensp pofoB (BUIOB) CymeOHbBIX 3KC-
HepTH3, BBHINONHAEMBIX B (eflepanbHbIX OIOMPKETHBIX CyHe6-
HO-3KCIIEPTHBIX yupexaenuax Municra Poccun, yTB. mpukas
Mumrocra Poccyn ot 27 fexkabps 2012 . Ne 237; Tlepedens po-
I0B (BUMIOB) CYAeOHBIX SKCIIEPTU3, BBIMOMHAEMBIX B 9KCIIEPT-
HBIX TOfpasfeNeHnax opraHos DefepanbHON CIyKObI 0e3-
omacHoCTH, yTB. mpukasom ®Cb Poccun or 23 mions 2011 .
Ne 277; TlepedeHb popoB (BUIOB) CyeOHBIX 9KCIIEPTHU3, TIPO-
U3BOIMMBIX B 3KCIIEPTHO-KPUMMHAMCTUYECKYX TIOApasfere-
HMAX OPTaHOB BHYTpeHHuUX fen Poccuiickoir Pepepanum, yTs.
npukazom MBJI Poccuu ot 29 urons 2005 Ne 511 u gp.
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Huti (c1. 87 YIIK P®), ocymecTsisieMoit mocpen-
CTBOM pAa3/IMYHBIX INPOLIECCYaTbHBIX NPUEMOB, B
TOM YMCIIe JOTIPOCOB 9KcIepToB (cT. 205, 282 YIIK
P®). ITpu aToM MHOTHME POpMaIbHbIE U3 BSIHbI IKC-
HepTU3bl BIIOJIHE MOTYT OBITb PAcIO3HAHBI U 0e3
UCTIONIb30BAHMA CIIeIVIa/IbHBIX 3HAHMIL, TO €CTb
nyTéM IIpOBefleHNsI COOCTBEHHON C/IefCTBEHHO
60 cymeOHOI «peBU3UI» TPECTABIEHHBIX OKY-
MEHTOB VIV IIO/TyYeHHBIX CBeleHu ! (KCTaTy, 9STUM
nop06Has IpoBepKa JOCTATOYHO CU/IbHO HAIIOMM-
HaeT MeXaHM3MBbl KaCCAI[IOHHOTO VM/IY HaI30pHO-
ro IepecMoTpa YrOJIOBHOTO Je/la, HaIllpaB/IeHHbIE
Ha BbISAB/IEHME Cyry0o (GopMaabHBIX HapyLIEHMI
3aKOHA ) NPEeVMYILIeCTBEHHO BbIpa)KEHHBIE B W3-
YYEHUU CY[IOM IIpeACTaB/IeHHbIX JOKYMEHTOB),
TOTfa KaK MOITyCKaeMble NP IPOM3BOACTBE CY-
IeOHBIX 9KCIepTN3 QakTUUecKye OMMOKU B CUITY
BBIIIEYKa3aHHbBIX 0OCTOATENBCTB YoKe He ITOJ/IeXaT
Paclo3HaBaHNIO «HEBOOPY>KEHHBIM ITTa30M» CIle-
moBatesnA Wiy cyabu. Kak oTMe4anoch BbIlIe, IIO-
HOOHBIE HEOCTATKM MOTYT OBITD BBIAB/ICHBI NI
C TIOMOIIBIO A/TbTEPHATUBHBIX 0OIafaTenei crenm-
a/IbHBIX 3HAHUII — CIIEIVaTUCTOB.

V1, HaKoOHell, TpeTuit apryMeHT IPOTUBHUKOB
HNOHUMMAHUA POIM 9KCIepTa KaK HAyYHOTO CYAbU
IeTepMMHUPOBAH 0e3yCTIOBHBIM OTPULIAHMEM Te-
opun (popMaIbHBIX JOKa3aTe/IbCTB, @ €C/I OBITh
TOYHee, — e€ (PaKTMIEeCKUM IIpeBpalljeHNeM B He-
KMl JOKTPMHAIbHBIN XXYIIeN, B abCOMIOTHOE 3710.
IIpu Takom mopxope, rHeBHO nncan M. C. Crpo-
TOBUY, 9KCIIEPT BO3HOCU/ICA OBbI HaJ Cy[OM, a €ro
3aK/II0ueHNe SIB/ISZIOCh Obl (pOpManbHBIM [OKa-
3aTeJIbCTBOM, YTO PELINTETbHO He MOIYyCKaeTCs
YTOTOBHO-IIPOLIECCYaIbHBIM 3aKOHOM [16, c. 434].
AmnanornyHple B3IJISIIBI MOXKHO BCTPETUTDH U BO
MHOTUX OPYTUX ny6111/11<au1/mx [14, c. 286; 15,
. 274-275;17,c. 725, u ip.].

BMmecre ¢ TeM Bce MOfOOHbBIE TE3UCHI M3HA-
YaJIbHO IIPefloTIpe/ie/ieHbl HeBepPHBIMU JIOTMYECKM-
MU TIOCBUIaMU, NPUBOJAMIVMA K HEOTAEMUMOCTHI
Teopun GopMarbHBIX JOKA3aTENbCTB OT MHKBU3M-
IIVIOHHOTO THUIIA YTOIOBHOTO Ipolecca. YOexjéH-
Hble TPOTMBHMKMU WCIIONIb30BAaHUA IOTEHIMana
¢dbopManpHOI OLIEHKM HOKa3aTelbCTB ITOYEMY-TO
BCerjja MCXOAWIN U3 COBEpIIeHHO HelpaBUTbHO
BBICTPOEHHOTO  KaTeTOPMYECKOTO  CIJUIOTM3MA:
«Ecny 1py MHKBUSUI[MOHHOM IIpOIjecce aKTUBHO
UICTIONIb30BaIach Teopus (OpMalbHBIX [IOKa3a-

TE/bCTB, 3HAYNT, OHA Y BBIPa)KaeT OCHOBHYIO CYTb
TAHHOJ MOJIeIV YTOJIOBHOTO CYZOIPOM3BOICTBAY.
VIMeHHO osToMy Mr06bBIe MJeN, CBA3aHHbIE C IPU-
TaHMeM TeM VIV VIHBIM CPelCTBaM II03HAHMUA 3a-
paHee YCTaHOBJIEHHONM HOPUAMYECKON CHUIIBI, Tpa-
OVMIVOHHO BOCIPVMHUMAINCh KaK HEZOIYCTUMBbIE
HONBITKY PecTaBpaluyl MHKBUSUIMOHHBIX MeXa-
HI3MOB PabOTbI OPIaHOB YTOIOBHON IOCTUIIVIIL.
Opnako 3T0 faneko He Tak. Teopusa gpopmain-
HBIX JJOKa3aTeJIbCTB BOBCE He IpeloIpefie/silach
VMHKBU3UIVOHHBIM TUIIOM YTOJIOBHOTO IIpOLiecca,
IPeJIoIaralo M COBEPIIEHHO JIpyTrue CYIUHOCT-
Hble IPU3HAKN: TUINEPTPOPUPOBAHHYI HyOIMY-
HOCTb, 6€CIPaBHOCTh OOBMHIEMOTrO, CpalljBaHye
IIPOLIeCCyaTbHBIX (PyHKINI, TATHOCTD U MUCbMEH-
HOCTb pas3buparenpcTBa fiena 1 T. [i. 1o kpaiiHeit
Mepe, elé Oosee paHHME YaCTHOMCKOBbIE ITO3HA-
BaTeJIbHbIE TeXHONIOTUY (OpHa/Iny, OYNCTUTE/IbHbIE
NpUCATY, CyfeOHble MOeNVHKN U JAp.) NIPU BCEM
HOfOOMM  COCTA3ATENIBHOCTY TaKXKe IIpeuMylle-
CTBEHHO OCHOBBIBA/IVICh Ha Cyry60 (opMaibHBIX
IOAXOfjaX K OLIeHKe IO/My4aeMbIX pPe3y/IbTaToB. A
aKTMBHOE MCIIO/Nb30BaHMe (GOPMaIbHBIX JiOKa-
3aTe/IbCTB B MHKBUBUIIMOHHOM IIpoliecce CKopee
0OBACHAETCS IIPOCTBIM NCTOPUYECKIM COBIIA/ICHN -
eM. VIHBIMU CIOBaMy, paclBeT MHKBUSUIVOHHON
MOJIe/IV YTOIOBHOTO CYJOIPOM3BOACTBA IIPUILEN-
C1 KaK pa3 Ha BpeMsA MaKCUMAaJIbHOTO PacIpo-
CTpaHeHUA PeMUINO3HO-PUIOCOPCKUX TedeHMIt
Y COLMAJIbHBIX LIEHHOCTell, CO3JA0LIMX Hanboee
O/1aronpUATHDBIE YCIOBYA J/I MCIOIb30BAHMA CO-
OTBETCTBYIOLIVX CTAHAAPTOB I0KAa3bIBAHIIA.
ITosToMy HeT HUYEro yAMBUTENIBLHOTO B TOM,
YTO OT/ie/IbHbIE IPaBMIa GOPMaTbHOI OLIEHKY JI0-
Ka3aTe/IbCTB COXPAHWINCh M B MOCTUHKBU3UIU-
OHHBIII TIePMOJ, Pa3BUTHUA YTOJIOBHOTO CYHOIPO-
U3BOJICTBA; MHOIME M3 HMX HAXOHAT OTpaKeHUe
U B JIeJICTBYIOLIEM YTO/IOBHO-IIPOLECCYaIbHOM
kopiekce P@. Konewyno, B HacToAllee BpeMs yKa-
3aHHbIe (OpPMajIbHbIE ITOAXOMABI, OYAY4IM CUJIBHO
OTpaHMYEHHBIMJ COBPEMEHHBIM JOepaTbHbIM
IPUHIVIIOM CBOOOJBI OLEHKM CPENCTB, IpuMe-
HAIOTCS BecbMa BBIOOpOYHO 1 pparmenTapHo. Ho
cuntarb GOpMajbHbIE OKAa3aTe/IbCTBA MHKBU3M-
IIVIOHHBIM IIEPEXNUTKOM 1, TeM 6oiee, OTHOCUTBCS
K HUM KaK K HEKOeMy MOKTPUHAJIbHOMY >KYIIeNTy
— 3HAYUT NPOCTO UTHOPUPOBATH YCTAHOBJICHHBII

3aKOHOM IIPOLIECCYA/IbHbBIN PEXUM, CBOAALIMIICA
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YrosoBHbIN MpoLecc

K Habopy ropupmdecknux ¢opmanbHoCcTell (mpo-
eccyanbHyo Gopmy).

HecmoTrpsi Ha oueBUHBIE MPEVMYIIECTBA,
HeVICTBYIOIME CTAHAAPThI YTOJIOBHO-IIPOLIECCY-
aJIbHOTO JOKa3bIBaHM OJHOBPEMEHHO IIPefIo-
JIaraloT ¥ JOCTaTOYHO BBICOKME PUCKMU, OOYCIIOB-
JIeHHbIE BEPOSITHOCTBIO HEIIPO(eCCHOHATBHOTO U
6€30TBETCTBEHHOTO OTHOILIEHUs CYO'bEKTOB Yro-
JIOBHOW IOPUCAMKIMM K OCYIIECTBICHUIO CBOMX
IVCKPEIVIOHHBIX IIOJTHOMOYNII, 3/10ynoTpebe-
HUA JAaHHBIMM IIOTHOMOYMAMM U T. Ji. VIMeHHO
II03TOMY JieKIapypoBaHHad cT. 17 YIIK PO cBo-
60712 OL[EHKY I0Ka3aTe/IbCTB B PEaIbHOCTY HOCUT
HECKOJIbKO YC/IOBHBIN XapaKTep ¥ OTpaHNYMBaLT-
Cs1 LIeTIBIM PAJIOM IIPOLIefly PHBIX POPMaTbHOCTEI,
HEMIOCPEICTBEHHO BIMAIIINX Ha BO3MOXXHOCTD
JaTbHENIIEero MCIO/Nb30BaHUA MOTYYEeHHbIX pe-
3y/IbTaTOB KaK IIOJTHOLIEHHBIX CPEICTB YTIOJIOB-
HO-IIPOLIeCCYa/lIbHOTO JOKasbIBaHUA. B wacTy nc-
IIO/Tb30BaHMs CIIEIVIa/IbHBIX 3HAHMIT TaKOBBIMIA,
HalpuMep, SABJIAIOTCA CIy4au 00sA3aTe/IbHOTO
Has3HaueHUsA cyne6Ho akcriepTnssl (cT. 196 YIIK
P®), noppasymeBarolye 6e3yCcIOBHBIN IPUOPU-
TET COOTBETCTBYIOLINX 9KCIEPTHDIX 3aKTI0YEHNI
nepes MHBIMU II03HABaTEIbHBIMM PeCypCaMIu.
TaxuM 06pa3oM, COXpaHUBILNECS [O CETOfHAII-
HEro JHs 9/7eMeHThl (OPMaJIbHOI OLIEHKU MO-
Ka3aTeNbCTB HM B KOEil Mepe He IPOTUBOpedaT
COBPEMEHHBIM IIPE[ICTABICHNAM 00 YrOJIOBHOM
CYHOIPOM3BOAICTBE, @ HAIPOTUB, J[OCTATOYHO
rapMOHMYHO BIIMCBIBAIOTCS B OOILIYIO CUCTEMY
YTOJIOBHO-IIPOLIECCYa/IbHOTO PEryIMpOBaHMs, He
II03BOJISAA TIPAaBOIPUMEHUTENbHON IIPAKTHKe IIe-
peiiTy pa3yMHble TPAHMUI[BI Y CKATUTHCS IO YPOB-

Hs1 IIPaBOBOII BCEIO3BOJICHHOCTH 1 OecIpeperna.

Cnucox numepamypuot

3axntouenue

Bce BblllecKasaHHOe B OYepemHOI pa3 3a-
CTaB/Ie€T CepPbE3HO 3aAyMaTbcsi 00 M3MEeHeHUNU
JIOKTPMHA/IBHBIX ¥ 3aKOHOJATEIbHBIX HOJXO/IOB K
pOH 9KCIIepTa KaK CyObeKTa HOKa3bIBaHMs B YTO-
JIOBHOM CYZOIIPOM3BOJCTBE, & MIMEHHO, O ITepCIIeK-
TUBAX €ro HaJielleHNs ITOJTHOMOYVMSIMY HAy4HOTO
CYAbM, YCTAaHAB/IMBAIOIIETO IOCPEACTBOM UCIIOTIb-
30BaHMs CIIELMabHBIX 3HAHMII OT/eNbHbIe (ak-
TUYECKME OOCTOATENbCTBA, MMEIOL[ME 3HaYeHUe
VTSI TIPAaBUIBHOTO Pa3pelleHys] YTOMTOBHOTO Jiea.
[IpencTaBsieTcs, YTO B HOJOOHBIX MEPCIEKTUBAX
He IPOCMAaTPUBAIOTCS HUKaKue 0cobble OIMacHO-
CTH, CTaBslye MOJ YTPO3y JOOPOKa4eCTBEHHOCTD
Pe3y/IbTATOB IPENBAPUTENBHOTO PACC/IETOBAHMS
VTN CyfieOHOTO pas3buparenbcTBa YTONMOBHBIX [IeTl,
a CBsI3aHHbIE C HUMM HemsOeXXHble PUCKN BIIOTHE
COIIOCTABUMBI C PUCKaMU, IPUCYIVIMHA ell[é OTHO-
MY IIPOLECCYaIbHOMY MEXaHU3MY, IIPeAIoaram-
IeMy JfieJleTMpOBaHMe OPUCAUKIMOHHBIX MTOTHO-
MOYMIT — PACCMOTPEHNUIO YTOIIOBHOTO €I CYHOM C
ydacTyieM IPUCSKHBIX 3acefaTereit.

BMmecte ¢ TeM Hajie/ieHMe IKCIEPTOB CTOJb
CYLIECTBEHHBIMI IIPOLIECCYa/TbHBIMM  IIOJTHOMO-
YAMM HeM36EeKHO IIOBIEYET HeOOXOMMMOCTD
[epecMOTpa FOCYAAPCTBEHHOI MOMUTHKIA B OTHO-
IIEHUY OPTaHU3aALMU U KA[POBOTO obecreveHus
Cyae6HO-9KCIIePTHOI IesITeIbHOCTI. B uacTHOCTH,
HOTPeOYIOTCS MPUHIMIINAIBHO MHbIE MTOAXOMBI K
HIOATOTOBKE CY/ieOHBIX 9KCIIEPTOB, K X 00yIEeHNIO
M BOCIMTAHMIO KaK BBICOKONPO(deCccnoHanbHbIX
CyO'beKTOB, 00/MaAOINX HAUIEeKAIINM YPOBHEM
IIPaBOCO3HAHMSI, IPABOMIOHVMAHS Y OTBETCTBEH-
HOCTY 3 Pe3y/IbTaThl IIPOBOJIMMBIX UCC/IEOBAHNIA
1 GopMynupyembie BBIBOJBI.
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